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Abstract 
Research objective: This study is focused on the analysis of the correction of the prejudice, in terms of moral 
damages, the topic that is proposed being currently controversial and extremely topical. 
Theoretical frame.The lack of criteria for assessing the moral damages is just one of the factors that hamper the 
adjustment of moral damages by the court. Not specifying the criteria for assessing the moral damages in the legislation, has 
created for the judge called to solve a dispute, the possibility of imagining different criteria in order to determine the value of 
the moral damages.  
The novelty element. In this study we observe the current state of the national jurisprudence in terms of the 
indemnity of the moral damages caused by committing an offense, starting with the presentation of the term “moral 
damages” and ending with the presentation of some relevant case studies.  
Methodology.The study is characterized by the combination of two plans, the theoretical and the practical, based on 
theoretical concepts and then presents relevant case studies from the practice of the Romanian High Court of Cassation and 
Justice, using the deductive method by which we carried out the analysis of the legislation and the doctrine speech, and also 
the exemplification when we analyzed the case studies. 
Results. The study presents an original conception on the correction of the prejudice in terms of moral damages 
caused by an offense, by highlighting the imperfections of the national legislation, through the presentation of the case 
studies. Finally, we present a synthesis of the conclusions to be drawn from the analysis. 
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Introduction 
 In order to achieve an analysis of the correction of the moral damages caused by offenses, we shall 
analyze the topic in the literature of specialty and we shall continue with the presentation of the evolution of the 
jurisprudence in this area, in order to an important part of the study, to be finally focused to capture the current 
state of the granting of moral damages by the court. In order to achieve this goal, we present a selection of case 
studies from the practice of the High Court of Cassation and Justice, and answer questions such as: what are the 
criteria for the granting of moral damages caused by offenses? what principles should be taken into account for 
determining the amount of such damages?  
 As stated in the doctrine, the question that arises is whether there may be awarded indemnities of 
patrimony for the correction of the damages without a patrimonial nature, traditionally called “moral damages” 
(St tescu et all, 1994). Rightly, “the moral damages correction issue represents one of the most complex and 
controversial issues in the literature and in the judicial practice” (Neagu, 1997). The allowance of the patrimonial 
correction of the moral prejudice has been a fact of controversy, but after 1989, there have been adopted laws 
that expressly refer to this possibility of correction (compensation) of the moral prejudice (art. 11, paragraph 2 of 
Law no. 29/1990 on the Administrative Disputed Claims Office, art. 9 of Law no. 11/1991 regarding the disproof 
of the unfair competition, art. 15, letter f1 of Law no. 146/1997 on the judicial stamp duties) (Boroi et all, 2003). 
Basically, there have been adopted several laws that expressly provide the correction of the moral damages, both 
by abilities, or by non-patrimonial means or measures (Damaschin, 2010). If in the past, art.92, paragraph (2) 
from the Criminal Code in 1936, expressly stated that: “the indemnities awarded to the injured party must always 
be a fair and full correction of the moral damages suffered as a result of an offense (St tescu et all, 1994), 
nowadays, the Criminal Procedure Code expressly provides the possibility of granting moral damages caused by 
committing an offense within the criminal trial, and the new Civil Code also provides the possibility of 
correction of the non-patrimonial prejudice. 
   
1. The Current State of the national jurisprudence regarding the moral damages 
If in what concerns the material prejudice, the jurisprudence has been constant in this subject, we can not 
affirm the same thing about the moral damages. The legal literature of specialty and the judicial practice have 
revealed the aspects that make difficult to solve especially the problem of the criteria and methods needed to 
determine the amount of these damages, rather than the problem of the principle of correction the moral damages 
(Neagu, 1997). Even if we do not find criteria for assessing and determining the moral damages, however, 
according to the doctrine, the compensation paid is not determined arbitrarily, there existing assessment criteria, 
at least approximate, such as: the importance of the moral prejudice, the duration and intensity of the physical 
and psychic pain, disturbances and inconveniences suffered by the victim of the moral prejudice etc. 
(Damaschin, 2010).   
Initially, it was accepted the correction of the moral damages, under art. 998-999 of the previous Civil 
Code, prior to this there have arisen the Decision of guidance in 1952 of the Supreme Court, (St tescu et all, 
1994) which has prohibited the granting of moral damages and finally, after 1990 it has returned to the granting 
of moral damages. Lately, it has been observed within our country courts, the tendency of  taking over the point 
of view of the European courts in what concerns the principles which should be considered when the object of 
the call suit belongs either to the private law area or to the criminal law and it refers to the moral damages.  
According to the provisions of art.505, paragraph (1) from the Criminal Procedure Code, when the 
determining of the extent of the correction, it has to be taken into account the restriction of freedom, and the 
consequences on the person or on the family of the individual whose freedom has been restricted. For example, 
in what concerns the granting of the moral damages, “the European Court of Human Rights has consistently held 
that, in cases of breaking of art. 5, paragraph 1 of the Convention – the illegal abridgement of freedom- the 
claims for financial indemnities for the prejudice suffered during the illegal detention, are founded. (The High 
Court of Cassation and Justice, decision no.1534 on 21.02.2011). In one case, the court has estimated that: “the 
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quantification and material value, has to be admitted among the measures of correction of the moral prejudices, 
under the same reasons for which are accepted the so called appropriate means of non-patrimonial nature, 
namely for the fact that, although they do not compensate for anything, in the proper sense of the term, it may 
provide some compensation to the injured person for the prejudice suffered, some sort of satisfaction or relief of 
the suffering incurred, which may be an effect of the simple fact that the indemnity was recognized and granted, 
rather than the effect of the value of the amount granted – although this is not negligible”(The High Court of 
Cassation and Justice, decision no.1657 on 24.02.2011). In another case, it has been stated that: “the problem of 
determining the indemnities for the moral damages, is not reduced to the economic quantification of some rights 
and non-patrimonial values, the dignity, honor or the distress experienced by the injured. It involves an 
assessment and a complex evaluation of the aspects in which the damages caused are externalized and therefore, 
they can be subject to the power of assessment of the court (The High Court of Cassation and Justice, decision 
no.6330 on 22.09.2011). Therefore, “in case of the offenses against a person, the assessment of the indemnities 
for moral damages – in order not to be purely subjective and not to tend to an unduly enrichment – it must take 
into account the physical and moral sufferings, reasonably expected to be caused by the defendant” (The High 
Court of Cassation and Justice, the Criminal Department, decision no. 2617 on 09.07.2009).  
 
2. European Tendencies regarding the granting of the moral damages. Principles 
In what concerns the granting of the moral damages, “The European Court of Human Rights 
has consistently held that in case of violation of art. 5 paragraph 1 of the Convention – the illegal deprivation of 
freedom – are based on the requests of granting some financial damages for the moral prejudice sustained during 
the illegal detention” (The High Court of Cassation and Justice, Decision no. 1534 on 21.02.2011). 
On the other side, “in determining the value of the amount granted for moral damages for the prejudices 
caused to a person within the performance of the criminal trial, both in the criminal prosecution stage and in trial 
stage, the court has to consider the principle of equity and the establishing of a fair balance between the 
prejudice suffered and the compensation granted. (The High Court of Cassation and Justice, decision no.5567 on 
29.06.2011). For motivating, the court states that:“the purpose of granting moral damages is ensure, firstly, the 
moral satisfaction for the same order suffering, and not a patrimonial satisfaction”, this representing the reason 
for which “the assessment of such damages is done with equity and maintaining the principle of proportionality 
and the fair balance between the nature of the injured values and the amount granted. In conclusion, the same 
court decides that: “the compensation must be fair, which means that it cannot be ignored the nature of the 
unthinking values, but also that it cannot be a mean of enrichment, whereas otherwise, it would be 
misappropriated the purpose of granting of such damages, which as mentioned, should take place, primarily, on 
the moral and affective plan”. A similar reasoning, we can find in the following case, according to which: “under 
the terms of the European Convention of Human Rights, the criteria of equity in what concerns the moral 
damages, considers the necessity that the injured person, namely the victim, receives a fair satisfaction for the 
moral prejudice suffered, having compensatory effects, but at the same time, the indemnities should not be 
constituted as excessive fines for the authors of the prejudice and neither as illegitimate incomes for the victims” 
(The High Court of Cassation and Justice, decision no. 1600 on 23.02.2011). A similar mechanism is adopted by 
the European Court of Human Rights, that, when determines the value of the amount of the compensation due by 
the state for the violation of a right guaranteed by the European Convention for protecting the fundamental rights 
and freedoms of the human being, it states in fairness, considering to be founded the claims for the approval of 
some financial indemnities for the moral and physical damage sustained during the restriction of freedom”(The 
High Court of Cassation and Justice, decision no. 5567 on 29.06.2011). Also, in the same vein, the High Court of 
Cassation and Justice has stated that: “in what concerns the moral damages, given the nature of the prejudice that 
generates them, the judicial practice and the legal literature of specialty, have revealed that there is no precise 
criteria for their quantification, namely that the problem of the moral damages should be considered as (..) a 
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complex assessment of the aspects in which the injuries produced are external, subject to the power of 
assessment of the court”. (The High Court of Cassation and Justice, decision no. 1534 on 21.02.2011).  
 
Conclusions 
The problem of the correction of the moral damages is an extremely current one and at the same time very 
important, bringing several problems both in the doctrine, but especially in the judicial practice. We appreciate 
that, through the analysis we carried out in this study, we managed to answer all the questions, mainly due to the 
presentation of the jurisprudence in this area. Only in this way, we managed to capture the pulse of the 
jurisprudence, according to which the national judge, has used as the main source of inspiration, the belief of the 
European judge who has created certain principles in assessing the moral damages, principles that he has applied 
nationally, in a way that makes accessible both the understanding of the case submitted to the court and the 
solving of the case under the terms of the law, even in the absence of the national legislation provisions.  
In conclusion, this study underlies the idea that, in the national legal system are granted compensations 
for moral damages, in our opinion, representing a particular problem faced by the judge when he is invested with 
an application for granting moral damages, which has arisen as a result of committing an offense. 
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